STATE OF INDIANA)

                               SS)

COUNTY OF CLAY)

The March 4, 2013 regular meeting of the Clay County Commissioners was called to order by Paul Sinders at 9:00 a.m.  Those present included Commissioners Paul Sinders, Tony Fenwick, and Bryan Allender.  Also attending was Eric Somheil, Attorney for the County Executive, and Mary Jo Alumbaugh Auditor of Clay County who made a record of the proceedings to wit:

Tony Fenwick led the Pledge to the Flag, followed by prayer given by Paul Sinders. 

A motion to approve the February 4, 2013 regular meeting minutes and the February 15, 2013 Special Meeting minutes was made by Bryan Allender, and seconded by Tony Fenwick.  Motion carried 3 - 0.

IN THE MATTER OF EMERGENCY MANAGEMENT

Emergency Management Director Bryan Husband appeared before the Commissioners to inform them that the grant for the generator for use the both the County and the City for lift stations has been extended thirty (30) days.
There will be a damage assessment class offered March 26, 2013.  Bryan will need individuals to participate but would prefer those already involved in the County.  He is required to have a team of five (5).  Bryan will furnish the Commissioners with a list of possible candidates.

March 11, 2013 will be the weather spotter class at the Brazil Public Library.

IN THE MATTER OF INMATE MEDICAL SERVICES AGREEMENT

Sheriff Mike Heaton appeared before the Commissioners to recommend approval of a new Inmate Medical Services Agreement with Quality Correctional Care.  This company offers a few more features not covered under the previous agreement at no extra cost to the county and the overall cost is less while still meeting state standards.

Upon approval of the new agreement, Mike will send a notice of cancellation to the current provider and the new agreement will take affect at the date of cancellation.

A motion to approve Quality correctional Care was made by Tony Fenwick and seconded by Bryan Allender.  Motion carried 3-0

IN THE MATTER OF SOIL SERVICE TRUCK TRADE IN

Marshall Nuckolls and Jennifer McKee of the Soil Service Office appeared before the Commissioners to request permission to trade in the 1998 S-10 pickup truck for a 2000 Silverado Pickup.  This vehicle is for the Soil Service Technician to pull the trailer to transport the Rhino used to do inspections.  The Soil Service Technician position is presently vacant, but Marshall informed the Commissioners’ that they would be interviewing on March 13th.
A motion to approve the trade and provide insurance was made by Bryan Allender and seconded by Tony Fenwick.  Motion carried 3 – 0

IN THE MATTER OF SR 46 UNOFFICIAL DETOUR REIMBURSEMENT BY IDOT

During the repair of the iron bridge on St Rd 46, the IDOT entered into an agreement with Clay County to allow and unofficial detour using County Roads.  The amount of $23,048.17 was proposed on the contract to reimburse Clay County for cost to maintain the road during the time of the detour.

A motion to approve the contract was made by Bryan Allender and seconded by Paul Sinders.  Motion carried 3 – 0.

IN THE MATTER OF BRIDGE 1 CHANGE ORDER

Change Order 003 was presented to the Commissioners’ for approval.

A motion to approve Change Order 003 was made by Bryan Allender and seconded by Tony Fenwick.  Motion carried 3 – 0.

IN THE MATTER OF CABLE FRANCHISE TRANSFER

The following was read in its entirety:

RESOLUTION 1-2013
RESOLUTION OF THE COUNTY OF CLAY APPROVING THE TRANSFER OF 

THE CABLE FRANCHISE

WHEREAS, Avenue Broadband Communications, Inc., doing business as NewWave Communications (“Franchisee”) owns, operates and maintains a cable television system (the “System”) in the County of Clay (“Franchise Authority”) pursuant to a franchise agreement (the “Franchise”) between Franchisee and the Franchise Authority, and Franchisee is the duly authorized holder of the Franchise granted by the Franchise Authority; and

WHEREAS, RBI Holding II LLC, a Delaware limited liability company (‘Buyer”), has entered into a Membership Interest Purchase Agreement with Franchisee (the “Agreement”), pursuant to which all of the outstanding equity of Franchisee will be transferred (the “Transfer”) to Buyer upon the closing of the transactions contemplated under the Agreement (the “Closing Date”); and

WHEREAS, Franchisee and Buyer have requested that the Franchise Authority consent to the Transfer in accordance with the requirements of the Franchise to the extent that such consent is required and have filed an FCC Form 394 with the Franchise Authority, and have provided all information required by applicable law (collectively, the “Transfer Application”); and

WHEREAS, the Franchise Authority has reviewed the Transfer Application, examined the legal, technical and financial qualifications of Buy and finds it to be a suitable transferee.

NOW THEREFORE, BE IT RESOLVED BY THE FRANCHISE AUTHORITY AS FOLLOWS:

SECTION 1.
The Franchise Authority hereby consents to the Transfer, to the extent required by the terms of the Franchise and applicable law.

SECTION 2.
The Franchise Authority confirms that (a) the Franchise is validly existing and is currently in full force and effect and the Franchisee is the duly authorized holder of the Franchise; (b) the Franchisee has properly invoked its franchise renewal rights under Section 626 of the Cable Communications Policy Act of 1984, as amended; (c) the Franchise represents the entire understanding of the parties and the Franchisee has no obligations to the Franchise Authority other than those specifically stated in the Franchise; and (d) the Franchisee is materially in compliance with the provisions of the Franchise and applicable law and there exists no fact or circumstance know to the Franchise Authority which constitutes or which, with the passage of time or the giving of notice or both, would constitute a material default or breach under the Franchise or applicable law or would allow the Franchise Authority to cancel or terminate the Franchisee’s rights thereunder.

SECTION 3.
The Franchise Authority hereby consents to and approves the assignment, mortgage, pledge or other encumbrance, if any, of the Franchise, System or assets relating thereto, or of the interests in the permitted holder thereof, as collateral for a loan.

SECTION 4.
This Resolution shall be deemed effective for purpose of the Transfer immediately prior to the Closing Date.

SECTION 5. 
The Franchise Authority releases the Franchisee, effective upon the Closing Date, from all obligations and liabilities under the Franchise and applicable law that accrue on and after the Closing Date; provided that Buyer shall be responsible for any obligations and liabilities under the Franchise and applicable law that accrue on and after the Closing Date.

SECTION 6. 
This Resolution shall have the force of a continuing agreement with the Franchisee and Buyer, and the Franchise Authority shall not amend or otherwise alter this Resolution without the consent of Franchisee and Buyer.

PASSED, ADOPTED AND APPROVED THIS 
4th
 day of 
March

, 2013.







County of Clay







By:
Paul Sinders /s/










Name:

Paul Sinders 










Title:  President of Clay County Commissioners’

ATTEST:


Mary Jo Alumbaugh /s/




Auditor

A motion to approve Resolution 1-2013 was made by Bryan Allender and seconded by Tony Fenwick.  Motion carried 3 – 0.
IN THE MATTER OF ORDINANCE 4-2013
Eric Somheil provided copies of the following ordinance to all interested parties and requested that the 1st 

reading of the ordinance be waived.

Bryan Allender made a motion to waive reading of the ordinance, seconded by Tony Fenwick.  Motion carried 3 – 0.
 SEQ CHAPTER \h \r 1ORDINANCE NO. __4__, 2013

JUNK, TRASH, VEHICLES, BUILDINGS, WEEDS AND OTHER DETRIMENTAL CONDITIONS FOR THE CLAY COUNTY, INDIANA


Notice to owners, landlords, lessees, renters, and/or occupants of property within Clay County, Indiana, but excluding the incorporated city and towns.


The following ordinance is designed to prohibit the maintaining or existence of junk, trash, abandoned cars, trailers or other vehicles, noxious or unsightly weeds, dangerous or dilapidated buildings and structures within the unincorporated areas of Clay County, Indiana or other detrimental conditions.


BE IT ORDAINED by the Board of Commissioners of Clay County, Indiana, that it shall be unlawful for any person, firm or corporation owning or occupying real estate within the boundaries of the unincorporated areas of Clay County, Indiana, to maintain thereon a dangerous, dilapidated or unsafe structure, or to store, accumulate, keep or maintain junk, or to permit or maintain a growth of noxious or unsightly weeds, all as hereafter defined, or to maintain or permit the existence of any condition on such premises, owned or occupied, which is unsafe or detrimental to the health, safety and welfare of the citizens of Clay County, Indiana.

SECTION I

DEFINITIONS

A.
JUNK, Junk shall mean old, unsightly, or deteriorated material of any kind, including but not limited to, metals, cloth, paper, trash, garbage, glass, plastics, rubber, tires, waste, or wrecked, dismantled, disabled, junked or abandoned motor vehicles, trailers or other vehicles or any parts thereof.


B.
DANGEROUS DILAPIDATED OR UNSAFE STRUCTURES, Dangerous, dilapidated or unsafe structures shall mean and shall include any building or structure, permanent or mobile, which by reason of age or condition, or any other reason, is unsightly, unsafe, dangerous or detrimental to the health, safety or welfare of the citizens of Clay County, Indiana.


C.
NOXIOUS OR UNSIGHTLY WEEDS, Noxious or unsightly weeds shall mean any vegetation which, by reason of its nature, type, or failure to maintain, mow, trim or cultivate to reasonable heights, is unsightly or dangerous or detrimental to the heath, safety or welfare of the citizens of Clay County, Indiana.


D.   HEAVY TRASH,  Any discarded matter which cannot be adequately placed or wrapped in commercially manufactured plastic garbage or trash bags because of its size or weight, and shall include but not necessarily limited to appliances, water heaters, furniture, mattresses, box springs, tires, bricks, concrete blocks, bicycles, lumber, furnace or air conditioning units, metal duct or pipe, large tree limbs, dismantled, disabled or abandoned automobiles, trailers, other vehicles, automotive, trailers, and other vehicle parts and all other items which are either too large or too heavy to be securely wrapped in bags as described above herein.


E.   GARBAGE,  Garbage shall encompass all terms such as trash, litter, rubbish, refuse (organic or inorganic), debris and waste material.


F.   RESPONSIBLE PARTY,   Responsible party shall include owner, landlord, lessee, renter, and/or occupant of premises.

SECTION TWO

VIOLATION

(A)
It shall be unlawful for any responsible parties of any lot or parcel of real estate within the unincorporated areas of Clay County, Indiana, to maintain thereon a dangerous, dilapidated or unsafe structure, or to maintain junk, or noxious or unsightly weeds, or heavy trash, as defined herein, to be deposited on, grown on, or remain on any such lot or parcel of real estate, or permit the existence of any condition on such premises which is unsafe or detrimental to the health, safety and welfare of the citizens of Clay County, Indiana.


(B)
Whenever and wherever there is a dangerous, dilapidated or unsafe structure, or where there is junk, or noxious or unsightly weeds, or heavy trash, as defined herein, or the existence of any condition which is unsightly, unsafe or detrimental to the health, safety and welfare of the citizens of Clay County, Indiana on any lot or parcel of real estate within the unincorporated areas of Clay County, Indiana, the same shall be a nuisance and a violation of this Ordinance.


(C)
It shall be unlawful to deposit and/or leave garbage (rubbish, refuse (organic or inorganic), debris or waste) material in a location or condition where it is exposed to, scattered by, and/or otherwise dispersed by the elements; also not located or stored in such a manner where it creates a cloud of particles, unsightly conditions or health hazards.


(D)  It shall be the duty of the responsible party, to maintain such premises (building and surrounding area), in a reasonably clean and orderly fashion.  Adjacent public ways, such as sidewalks, also shall be maintained.  The premises shall be kept free of garbage material.  Containers shall have a tight-fitting cover and be equipped with suitable handles for collection purposes.  The containers shall be maintained in good condition (no rough/ragged/sharp edges, no defects).


(E)  Garbage receptacles shall be placed at the curb no more than 12 hours prior to the time scheduled for litter pick-up and shall be removed from the curb within 12 hours after the garbage has been collected.


(F)  It shall be unlawful for any person to cast, place, or deposit any garbage upon any premises not their own, unless given permission by the responsible party.  It shall be the responsible party’s duty to keep their own premises free from garbage and insure the garbage is collected in a proper garbage container/receptacle, as described in Section 2(D).         

SECTION THREE

INSPECTION: NOTICE

(A)
The Board of Commissioners of Clay County, Indiana, or any of them, or other employee and/or agent as delegated by the Board of Commissioners of Clay County, Indiana, shall have the authority, but not the obligation, to inspect from time to time the various lots and parcels of real estate lying within the unincorporated areas of Clay County, Indiana, and if it is found that junk, or noxious or unsightly weeds, or heavy trash, are permitted to be deposited on, grow on, or remain on such lots or parcels of real estate, or where there is a dangerous, dilapidated or unsafe structure, or the existence of any condition on such premises which is unsightly, unsafe or detrimental to the health, safety and welfare of the citizens of Clay County, Indiana, it shall be within their authority to report the same to the Clay County Health Department and/or the  attorney for the Board of Commissioners of Clay County, Indiana.  The Clay County Health Department or attorney for the Board of Commissioners of Clay County, Indiana shall then ascertain, to the best of their ability, the names of the responsible parties, or any of them, in writing, asking that such violation shall be removed or otherwise abated within ten (10) twenty (20) days from the date of notice.  Notice shall be sent to the such responsible parties, or any of them, as the name and address appears on the tax statement from the Clay County Treasurer's Office by certified mail for the owner and to the property address to any other responsible parties.  The responsible parties shall be jointly and severally liable for any such violation(s).


(B)
If any lot is not occupied or leased, and the owner is a nonresident of the County, or his/her residence is unknown, or if notice is returned by the Postal Service by cause of inability to make delivery thereof, the Board of Commissioners of Clay County, Indiana shall cause a notice to correct the violation to be published in a daily newspaper of general circulation in the county at least once each week for two consecutive weeks.


(C)
In the event a responsible party desires to appeal a decision under paragraph Three (A), a responsible party must give written notice of such appeal, setting forth all pertinent facts as to why the decision is in error, and to deliver such notice of appeal to the Auditor of Clay County, Indiana within 10 days of receipt of the notice under paragraph Three (A).  The Board of Commissioners of Clay County, Indiana shall then set a Hearing on such appeal, with such Hearing to be held not less than 10 days nor longer than 21 days, if practical, of actual receipt of the notice of appeal by the Auditor of Clay County, Indiana.  Notice of the Hearing shall be delivered to the person(s) giving notice of the appeal by depositing same in the U.S. Mail, postage prepaid with at least 5 days notice of such Hearing.  One responsible party who files a notice of appeal is a constructive request for appeal on behalf of all other responsible parties.  


(D) In the event that a responsible party is given notice of a violation of this Ordinance by the attorney for the Board of Commissioners of Clay County, Indiana, on two or more occasions within a twenty-four month period, whether pertaining to a continuing violation or separate violation, the responsible parties, or any of them, shall incur an administrative fee of $100.00 for the second and each subsequent notice of violation which shall be billed and collected as stated in Section 4.     

SECTION FOUR

FAILURE TO ABATE

(A)
If a responsible party of any lot or parcel of real estate shall fail and/or refuse to remove or abate such violation(s) after receiving notice as provided in Section Three above, the Board of Commissioners of Clay County, Indiana shall have the authority to cause the same to be removed or otherwise abated.


(B)
When the Board of Commissioners of Clay County, Indiana has effected the removal of the nuisance, the Board of Commissioners of Clay County, Indiana or their attorney shall prepare a sworn statement showing the cost of the work performed and shall bill the owner of record or responsible parties.  The cost of the work shall include all cost of giving notice and attorney fees incurred by the Board of Commissioners of Clay County, Indiana in regards to such violation(s) and shall be payable at the time of receiving said statement in the minimum amount of one hundred dollars ($100.00).


(C)
When the full amount due the Board of Commissioners of Clay County, Indiana is not paid by the responsible parties within ninety (60) days after the receipt of the statement as provided in Section Four (B) above, then, and in that case, the Board of Commissioners of Clay County, Indiana or its attorney  shall cause to be recorded in the County Recorder's Office a sworn statement showing the cost and expense incurred for the work, the date the work was done, and the location of the property on which the work was done.  The recordation of such sworn statement shall constitute a lien and privilege on the property, and shall remain in full force and effect for the amount due on principal and interest, plus costs of court, if any, for collection, until final payment has been made.  Additionally, the costs and expenses shall be collected in the manner fixed by law for the collection of real estate taxes and further shall be subject to a delinquency penalty the same as real estate taxes in the event same is not paid in full on or before the date the tax bill on which the charges appear becomes delinquent.  Sworn statements recorded in accordance with the provisions hereof shall be prima facie evidence that all legal formalities have been complied with and that the work has been done properly and satisfactorily, and shall be full notice to every person concerned of the property designated or described in the statement and that the same is due and collectible as provided by law.  The Board of Commissioners of Clay County, Indiana may also pursue collection through Court action, if it so desires.

SECTION FIVE

PENALTIES

(A)
Any person violating the provisions of this Ordinance shall be subject to a penalty of one hundred dollars ($100.00) payable to Clay County, Indiana, up to the statutory maximum of I.C. 36-1-3-8.  Such penalty shall bear interest at 18% a.p.r. from the date due.


(B)
A separate offense shall be deemed committed on each day that a violation occurs or continues.

SECTION SIX

EXTENSION OF TIME TO CURE VIOLATIONS

The Board of Commissioners of Clay County, Indiana, or its attorney, may grant an extension of time, up to 30 days, as deemed appropriate by the Commissioners or attorney, provided that the responsible parties provide a written plan of action to cure all such Ordinance violations, and with such plan of action to be completed, or at least substantially completed, within 30 days.  Along with such written request for extension, payment of $75.00 must be provided to the Board of Commissioners of Clay County, Indiana for administrative fees in such matter. 

SECTION SEVEN

REPEAL OF CONFLICTING ORDINANCES

All previous Ordinances or any parts thereof in conflict with this Ordinance are hereby specifically repealed.  

SECTION EIGHT

TIME OF EFFECT

This Ordinance shall be in full force and effect from and after its passage, signing by the Board of Commissioners of Clay County, Indiana, and publication as required by law.

Paul Sinders commented that he would like to see Section 3 paragraph a and paragraph c be changed from ten (10) to twenty (20).  Tony Fenwick and Bryan Allender agreed to this change.
A motion to accept first reading of Ordinance 4-2013 was made by Bryan Allender and seconded by Tony Fenwick.  Motion carried 3 – 0.
IN THE MATTER OF ADJOURNMENT

There being no further business, a motion to adjourn was made by Bryan Allender, and seconded by Tony Fenwick.   Motion carried 3 - 0.
Clay County Commissioners 

Attest:

Clay County Auditor
